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SlJM\.I\RY

The Corrmissionhas imtituted this proceeding to emurejust ani reasonable corqJeIEation

arrangerrents between local exchange carriers ani cellular tmbile service providers. In order

to treet this objective ani to protrote COlllJetition in the local markets, the Commission has

prqnsed that all LEC-eMRS int:erconrection arrangerrents be based on a "bill ani keep"

corqJeIEation schetre.

The l.ECs have <wosed this planonthe grooais that the FCC lacks the recessary statutory

authority in light of the recently enacted Teleconmmications Act of 1996. The l.ECs have mt

adequately accountedfor Section332(c)(3) ofthe Conmmieations Act, however, \\hich reserves

for the FCC the authority to regulate the rates ani ently ofCMRS providers. Section332(c)(3),

inconbination with Section201 of the Conmmications Act, clearly establish a continuing FCC

role in LEC-Qv1RS interconrection rmtters. Moreover, even if the 1996 Te1ecorrmmieati0n5

Akt is considered without referen:e to these other statutory provisions, the Conmission retains

the statutory authority recessary to irrpJse a ImIrlltory "bill ani keep" corqJeIEation

arnmgetreIt UIJJer rew Section 251(d)(l). That section authorizes the Corrnnission to adqJt

regulations recessary to in:ylerrent the duties eIl1.1Irernted in Section 251, in;luding the duty to

establish reciprocal COIl1Jeffiation arrangerrents for the transport ani tennination of

teleconmmications on rates, teI1m ani coOOitions that are just, reasonable ani

oontiscriminato. Significantly, the 1996 Te1ecorrmmicatiom Akt expressly ideItifies "bill

ani keep" as a permissible fonn of reciprocal COIq)effiation.

The l.ECs also attack "bill ani keep" on public policy grooais, arguing that it is mt

warranted by current tmrket coOOitions, that it will result in distorted market signals, that it is
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ecooomically irefficieIt, am that it will give rise to substantial administrative costs. Each of

these argt.Il'reIlts is arqJly refuted in the rmterials before the Conmission. Regarding current

rrmket coafitions, cellular am PCS qJerators provided substantial evi~ of current rrmket

coafitiom clearly establishing the LEes' continuing rmrket power in local rmrkets am their

superior bargaining leverage over CMRS providers on interconnxtion tmtters. As for rmrket

signals, contrary to LEC argwrents, "bill am keep" will prevent the distorted rrmket signals

currettly resulting from above-cost intercorlrection rates. An~ synnretrical

eotq:)eIlS31ion arrangetrent will elDJUl'age each carrier to iocrease the efficierx;ies of its

qJeratiom to reduce actual costs am to maximize outgoing traffic. As the current traffic

inDalan:e equalizes, "bill am keep" will becorre even IIDre ecommically efficient. With

respect to assertiom that "bill am keep" will result in transitional administrative costs both

before am after "bill am keep", the LEes are corq>aring awles am oranges. The costs

associated with "bill am keep" as an interimplanwhen~ to any other potential interim

intercorlrection arrangetrent are oominal at best.

1RA agrees with those cornrrmers who argue that the Corrmission's "bill am keep"

arrangetrent should awly to any point of interconnxtion to the I.EC retwork. This

arrangetrent best reflects the parallel, co-carrier relationship between LEes am CMRS

providers. Fmally, 1RA agrees that because "bill am keep" is cooceptually based on two-way

tenninating traffic, it is awrq>riately awlied to all corrnrercial Imbile services characterized

by a two-way traffic flow am should mt extern to CMRS with ore-way traffic only.
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The Telecomrnmicatiom Resellers Association ("mA"), by its attorneys ani p.lfSllaIt

to Section 1.415 of the Corrmission's Rules, 47 c.F.R. §1.415, hereby submits its Reply

Corrmmts in respome to the COIlllreIlts addressing the N<ti.ce of PtqJosed Ru1eImking in the

C3}Xiored proceeding, FCC 95-505 (released January 11, 1996) (the "Notice"). In the N<ti.ce,

the Federal Comnmicatiom Corrmission (the "Corrmission" or "FCC") proposes to establish

a unifonn "bill ani keep" corqJemation arrangetreIt to govern~on between

COJllI:IUCial rmbile radio service ("CMRS") providers ani local exchange carriers ("LEes") in

order to better prorrote corqJetition in the local exchange market.lI

The FCC's "bill ani keep" ptqJOS31 has prorqXed particularly spirited deOOte anmg the

COJ:IIlEnters on two Imjor issues: (i) whether the FCC has sufficieIt authority to rmnIate that

alllEC-CMRS interconrection arrangerrents reflect a "bill ani keep" corqJemation structure

1/ N<Xice at " 00 & 111.



in light of various relevart statutory provisiom ~hxling, in particular, rew Sections 251 ani

252 of the Conmmications Act of 1934, as arremed (the "Conmmications Act"); ani (li)

whether "bill ani keep" will advaoce or mrner the p.Jblic policy gools articulated by the FCC

in this proceeding.2I The LECs, for the IIDSt part, were overnhelmingly qJpoSed to the FCC's

prqx>sal to awly a "bill am keep" COll1Jemation treehanism to LEC-CMRS inte:t"COIlreCtion

arrangetrents.3J These comrreti:ers claim that the FCC's Notice is essentially :rmoted by the

recently enacted Telecorrm.micatiom Act of 1996,~ am that this legislation fotbids a "bill ani

keep"~on schetre murlrted by the Commission.~ The LECs further argue in the

2/ These policy gools ~lude expaWing the availability of telecorrm.micatiom services at
the lowest overall cost, a goo! \\hich historically has been pronDted by ernxn-aging the
develqxrent of eoIqJetitive nmkets. Notice at "4 - 6.

3J This position, of coorse, is steadfastly qJpoSed by a substattial nuniJer of COIIllrenters
in this proceeding. See,~, CotIII~ds of Cox Enterprises, Ia;. ("Cox"); Cotnrnmts of
Com:ast Corporation ("Com:ast"); Corrm.rts ofAtmican Personal Conmmicatiom, ("APe");
Cotnrnmts ofTnre Warrer Conmmicatiom Holdings, Ia;. ("Tnre Warrer"); Cotnrnmts ofthe
Personal Conmmications Ir.dustry Association, ("PCIA"); Comrrents of AT&T Cotp.
("AT&T"); Connrents of :Mel Telecorrm.mications Corporation ("MCI"); Connrents of
Airtouch Conmmications, Ioc. ("Airtouch").

~ Pub. L. No. 104-104, 110 Stat. 56 (1996) (the "19% Teleconmmicatiom Act").

~ See Connrents ofBellSwthCorporation("BellSwth"), at p. 10("[adqJtionofthe FCC's
"bill am keep" prqx>sal] would be directly COItrary to the conp-ehensive schetre COl1:aired in
the 1996 Act. "); Connrents by Pacific Bell, Pacific Bell Mlbile Services, ani Nevada Bell
(hereinafter, collectively, "Pacific Bell"), at p. iii ("the rew Act expressly strips the Commission
ofauthority to marnate the teIlIl"l am coo:Iitions of interconrec6on. "); Connrents of US West,
hl;. ("US West"), at p. 28 ([muxIatory "bill ani keep" would] "go against the basic awoach
of the rew Telecorrm.micatiom Act, \\hich expressly requires LECs to regotiate the teIlIl"l of
iIte:t"COIlreCtion carrier-by-carrier. "); Cotnrnmts of Bell Atlantic, at p. 14.("the Conmission's
["bill am keep"] prqx>sal is ioconsistent with the rew legislative schetre of regotiated
~on arrangetrents subject to state comnission approval. ") See also, Cotnrnmts of
Atreritech, at p. 11 ("[t]he clear intent of Congress was to limit the Commission's authority to
the act ofresponling to a request for~on. "); CoIlllrents ofarEService Corporation
("GIE"), at p. 10 ([a federal "bill am keep" requireIrent for LEC-CMRS interconrected traffic
would] "run roughshod over the rew legal regi.rre created by Congress in the 1996 Act").
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alternative that a federally-rmnJated "bill am keep" LEe-CMRS cotqJem31ionarrangerrent for

inlerconrection wwld fail to prorrote ~tion in the local exchange rmrket, am imtead

would harm the plblic in a myriad of ways.6J

lRA believes that the LEe efforts to limit FCC authority over LEC-CMRS

iIterconrectionextenl well beyonl the bol.uxJs of reasonable statutory comtruction. Mnrover,

LEe factual ~nts against "bill am keep" are based on a IIlIIiJer of eITOIlnlS premises

with regard to the LEes' coItroI over the local exchange market am the view of CMRS

providers toward LEe-CMRS interconrecti.on. ~ discussed below, LEe argum;rts opposing

"bill am keep" on the legal grooms that an Wllawful "taking" ofprivate ptq)erty would occur

also contain inaccurate characterizations of the "bill am keep" cotqJem31ion arrangerrent.

Notwithstanling the LEes' arguIl'lmts to the contrary, it is apparent that the FCC is etlp)wered

with the statutory authority recessary to require that all LEe-CMRS i.nterconrection

arrangetrents be based on the "bill am keep" cotqJem31ion mxlel, a mxlel which in lRA's

view, would best advan:e ~tion in the local exchange market.

Several puties urge the adqJtion of certain refireIrents to the "bill am keep" mxlel

initially conl:en1>lated in the Notice inorder to Ill)re effectively advan:e the public interest goals

articulated by the Commission. lRAjoim those puties that urge the Conmission to make "bill

am keep" available at any point of iIterconrection to the LEe ret\\Qrk, am mt just at the LEe

erd·office. In acklition, lRA agrees with those puties urging that "bill am keep" should awly

to all CMRS seIVices that are capable of providing two way seIVices, ioclWing resellers with

their own switch facilities.

6J See, e..g.., US West Cornrrents, at p. 26; Bell Atlantic Cornrrents, at p. 10; Nyrex
Cornrrents, at p. 28.

- 3-



A I.Fr .Argtatms 118 h FrC Ia'.ks SdIicieJt
At••To MI", 'BU spI &ep" Are Not DmPiye

1. 11E IJOCS lift FaIed To Accoat A«hIIIely For
0IErPmYiskn <I'l1E Cmmrigjjm; Ad

lEC argutrenlS that the 1996 Teleconm.mications Act exclusively goverm lEC-eMRS

itterconrection fail to ackmwledge the clear inp>rt of Section332(c)(3) ofthe Commmications

Act, which reserves for the FCC the authority to regulate the rates am entty of CMRS

providers. That provision, adqlted in the Ormiros Budget Recor£iliation Act of 1994 (the

"Budget Act")? expressly limits the states from regulating "the entry or the rates charged by

any comrercial rmbile service," although it does rot prohibit a state from regulating "the other

tenm am corrlitioo; of COIIlIrelcial IIDbile service. "81 Several LEes poiIt to the referen::e in

Section332(c)(3) to the rates charged "by" any COIIllrercial rmbile service provider, arguing that

this phrase precludes the FCC from regulating rates charged by LEes to CMRS providers.9J

LEC-eMRS itterconrection, however, is two-way; traffic is terminated by the CMRS provider

7J Pub. L. :No. 103-66 (August 10, 1993).

81 47 U.S.C. § 332(c)(3). This provision shwld be read in conjumion with Section 2 of
the Commmications Act, which establishes the federal/state dual jurisdictionover iIterstate am
irtrastate services. ill particular, it should be med that the Budget Act arremed Section 2(b)
of the Conmmications Act (which provides for state jurisdiction over intrastate llIl1terS), by
excepting from such state jurisdiction the authority to regulate the rates am entry of CMRS
providers. See 47 U.S.C. § 152(b). The "other terms am cootitioo;" of CMRS left to the
states were i.nt:eJlhl to ioclude tmtters such as custoIrer billing inforrmtionam practice, billing
dispJtes am other COINnrer protection matters. SJ:e H.R. Rep. :No. 111, 103rd Cong., 1st
Sess. 2ro (1993). These terms am COIXlitions were rot i.nt:eJlhl to ioclude itterconrection rates
between LEC am CMRS providers.

9J See, e..g.., Nyrex Commmts, at p. 41; Pacific Bell Cornrrerts, at p. fJ7.
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on the IEC's retwork am vice versa. It would rmke m sense to apply Section 332(c)(3) to

only ore halfof the equation, JEticularly when the Comnissionhas beenauthorized inthe 1996

Teleconmmicatiom Act to comider reciprocal COIl1Jemation arrangerrents (in;IWing "bill am
keep").

MJreover, the Budget Act made clear that the authority reserved to the FCC with respect

to CMRS exten:led to Imtters involving interconrection.lQ/ Section 201 of the Conm.micatiom

Act authorizes the Commission to order comrmn carriers to provide service am to rmke

physical irterconrection available, upon request.11I Section 332(c)(I)(B) explaired that it was

expanJing Commission authority with respect to interconrection requested by CMRS providers

as follows:

Upon reasonable request of any person providing connr~rcial

Jmbile service, the Coomission shall order a conmJn carrier to
establish physical conrectiom with such service J:Xll'SU3Ilt to the
provisiom of Section 201 of this Act. Excqx to the extett that
the Omnission is~ to respui to swb a mp:s!, this
~ shall mt be construed as a limitation or expamion
of the Comnission's authority to order interconrection J:Xll'SU3Ilt
to this Act.12'

This provision Imkes clear that, with respect to requests from CMRS providers for

interconrection, Congress inten:Ied to expani the Section 201 interconrection authority granted

to the Commission to in;lude interconrection between CMRS providers amlECs, whether or

lQ/ Congressional irtent to secure the FCC's role with respect to CMRS irterconrection is
finther reflected in its statetreIt with respect to Section 332(c)(I)(B) that it "comiders the right
to irlterconrect an itqJortant ore am ore \\bich the Commission shall seek to pronlJte, sin;e
interconrection serves to eIl1larl:e~tion ani advaoce a seamless national retwork." H.R.
Rep. No. 103-111, 100rd Cong., 1st Sess., at 261 (1993).

111 47 U.S.C. § 201(a).

12' 47 U.S.C. 332(c)(I)(B)(Fnplasis added.).
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mt the setVices at issue were deerred to be iIterstate or intrastate services. Congress further

derrDtmrated its intent that the Conmission's existing authority over LEC-CI\1RS

i.nterconrect:ion would mt be diminished by the Telecommmications Act of 1996, by explicitly

stating in Section 251(i) that the provisions of Section 251 gererally should mt be construed as

limiting or otherwise affecting the Corrmission's authority unJer Section 201 of the

Conmmications Act.131

Section 201, Section 332(c)(3) am the 1996 Teleconmmications Act, when read

together, therefore, clearly COI1eJ:q>late, a COIiiming, significant involverrent: by the

CorrmissionunJer eachprovisionwith respect to LEC-CMRS i.nterconrect:ion.w These statutes

erqx>wer the FCC to rmnJate a "bill am keep" COJlllemation arrangerrent for all LEC-CI\1RS

i.nterconrect:ion rates, while still permitting the states a role in the iIJIllerrentation of this

rmnJate pursuant to Section 252 of the 1996 Teleconmmications Act.

Having tortuously tmreUVered LEC-CI\1RS i.nterconrect:ion arrangetrents unJer the

exclusive pwview of the 1996 Teleconmmications Act, the l.ECs thenpoint to the state review

131 47 U.S.C. § 251(i).

W Many of the l.ECs point to the 1995 lwisiana Rate Petition Order (19 FCC Red. 7898,
7~ at , 47), in OOich the FCC con:lWed that i.nterconrect:ion charged by lanllire telephore
corrpmies to a.1RS providers "[did] mt awear to be circlnnDibed in any way by Section
332(c)(3)" as suwort for argwmt that Section 332(c)(3) was mt applicable to lEC-CI\1RS
i.nterconrect:ion. See,.e..g.., US West ComretIs, at p. 62, n. 148. As the CooInission observes
in the Notice, however, a reconsideration of this order is \WlTIlIlted on the grounJs that its
fulling is in::omisteIt with Section 332(cX3). Notice at " 111 - 112.) To do otherwise would
subject the parties of i.nterconrect:ion to disprrate (am likely conflicting) regulatory
requireIrents.
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provisiom inrew Section252 as evideoce that all Imtters involving LEC-CMRS int:erconIlXtion

shoold be goverred by the states rather than the Commission, ani assert that the legislation

affinmtively forbids iIqJosition of "bill ani keep". Unfortlmately, even an isolated review of

the 1996 Telecormnmicatiom Act, wit.lnJt refereoce to other provisiom ofthe ConInmicatiom

Act, reveals 00 basis for the LEes' position.

In comtrueting their argutrent that the 1996 Telecormnmicatiom Act establishes

exclusive state authority over all LEC-CMRS int:erconrection, the lECs point to the procedures

established wxler rew Section 252 for lECs to regooate int:erconIlXtion agreerrents with all

telecormnmicatiom carriers (~100ing CMRS providers) requesting access to the LEes'

retworks.15I These provisiom, according to the lECs, dictate a flexible regooation process for

"IIIltua1 ani reciprocal recovery" of the costs of canying aoother carrier's calls, which is

regulated exclusively at the state level. MJreover, in the LEes view, this "statutory right" for

IIIltua1 eotqJemation lIlly be affinmtively waived only by the parties; it canrrt be eliminated

by a "bill am keep" corqJensation arrangerrent irqJosed by the FCC (or any other regulator for

that Imtter).l6I

151 See, .e..g.., US West CotIJrem, at p. 28. These procedures provide for the submission
of reg<tiated agreerrerts to the pertirert state coomissiom for approval to ensure that the
agreerrerts Ireet the requ.iremm of the 1996 Telecormnmicatiom Act. See 47 U.S.C. §§
252(e)(1) am (2). At any poitt in the regOOatiom, either party may request that the state
cormission participate ani first rrediate ani then arbitrate the differeoces of the parties by
comistent with to the requiretrem set out in rew Section 251. In the event that a state refuses
to act in~ with these rew provisiom within specified titre :fraIres, Congress further
requires the Corrmission to preerrpt the state's jurisdiction of the Imtter at issue ani to asswre
respomibility for such Imtter. See 47 U.S.c. § 252(e)(5).

l6I See, .e..g.., BellSouth Connrem, at W. 10-11.
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1re LEes' view ofthe scqJe ofCommissionauthority over lEe-CMRS interconrl::ction

matters misreads the 1996 Telecomnmications Act. In ackiition to the gereral duty to

iIi:ercorlrect awlicable to all telecomnmications carriers, rew Section 251 inlJoses a series of

duties on LEes, iocluding the obligation "to establish reciprocal cotqJemationarrangerrent:s for

the tramport an.! tennination of teleconmmications. "llf In ackiition, im.miJent LEes are

charged to provide iIi:erconrection "onrates, teI'Im, an.! cormtions that are just, reasonable an.!

mrmscriminatory. "lBI Section 252(d)(2)(A) then elaborates on these duties, stating that "the

teI'Im an.! cormtions for reciprocal cotqJemation [shall mt be considered] to be just an.!

reasonable unless ... [they] provide for the llJJtUa1 an.! reciprocal recovery by each carrier of

costs asso;iated with the tramport an.! tennination on each carrier's retwork facilities of calls

that originate on the retwork facilities of the <ther carrier." Section 252(d)(2)(B)(i), in nnn,

explicitly idexi:ifies "bill an.! keep" as a just an.! reasonable~ artJqerrent by

iocluding as ore fonn of "reciprocal COI11Jensation" the "offsetting of reciprocal obligations,

iocluding arrangetreIIts that waive llJJtUa1 recovery (such as bill an.! keep arrangetreIIts). "121

These statutory provisions establish, therefore, that the lEe an.! CMRS provider are each

obligated to terminate the <ther's traffic; "bill an.! keep" rrerely offsets these reciprocal

obligations in an efficient an.! entirely permissible way.7lJJ

llf 47 U.S.C. § 251(b)(5).

lBI 47 U.S.C. § 251(c)(2)(D).

121 47 U.S.C. § 252(d)(2)(B)(i).

7lJJ Neither does this statutory provisionrequire that the traffic levels betweenthe two JEties
be precisely 00lm:ed before a "bill an.! keep" m:xJel may be used; the reciprocity goes to the
OOIig;¢ions ofeach party to terminate traffic on each <ther's retoork, rather than to the armunt
of traffic being terminated on each network.

- 8-



Having designated "bill ani keep" as a permissible form of "reciprocal eotqJemation,"

Congress - in Section 251(d) - then expressly authorized the FCC (ani m the state

comni.ssiom) to adopt regulatiom to irq>letrent the Section 251 int:erconrection duties to be

irrpJsed on the LEes.2l! Far from regating the regotiations ani state review process described

in Section 252, a federally-rmnJated "bill ani keep" arrangetrent for all LE'C-CMRS

iIterconrection arrangerrents trerely establishes the fraIrework for those regotiatiom ani the

stanJards for state review.12/ The selectionby the Conmission in this proceeding of a "bill ani

keep" corqJeIlSation mxJel for all LE'C-CMRS interconrection arrangetrents, therefore, is

entirely consistent with the legislative scheIre established by the 1996 Teleconmmieatiom Act.

~ver, contraIy to LE'C argwrerts,231 a plain reading of rew Section 252(d)(2)(B)(i)

oowhere restricts "bill ani keep" to situations where the LE'C ani the CMRS provider have

yolumuily waived IIJJtua1 recovery through the regotiations process. Imeed, this statutory

provisionessentially mtes only that Section252 dreg rot precllJde "bill ani keep" arrangexrents.

That section does rot declare that the parties alore have the authority to defire the :tmnrer in

which the original obligatiom are offset. The arrangetrents ultirmtely agreed to by the LE'C ani

the CMRS provider are accep:able WlJer Section 252(d)(2)(B)(1) only if they are deeIred to be

"just ani reasonable" WlJer Section 251(b)(5), ani it is the Conmjssion (WlJer Section

2l! 47 U.S.C. § 251(d)(1).

12/ It shwld be mted that this proceeding applies only to a particular subset of
interconrection arrangetrents: those between LEes ani CMRS providers. The 1996
Teleconmmieations Act, of coorse, is far broader in 8Cq)e ani is interxIed to cover
interconrection arrangerrents between many other types of carriers.

231 See, e..g.., Pacific Bell CotlIretIs, at p. 94; .see also, Letter from Michael K Kellogg,
Counsel for Bell Atlantic ani Pacific Telesis, to William F. Caton, February 26, 1996 (<:1:
fuket No. 95-185).
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251(d)(1» that is charged with fashioning regulations sufficient to iIqJlenm: the duties

established in Section251. A "bill am keep" CXJIlllemation arrangetrent~ externally by

the Comnission, therefore, is well within a reasonable statutory construction of new Section

252(d)(2)(BXi), am imeed, is the rmre logical reading of that section siJx:e it does Irt rely on

the ackiitional assuIq)tions am CQIY;lusions by iIq>lication \Wich are essential to suwort the

LEes' interpretation of this provision.

3. AMniby ''BD md Keep" CoeIIJ"&iim Amqwet
WJI Not 0WitJ* A ''1liQ'' (I lID' ftquty

SevernllECs object to the ptqJOSed "bill am keep" eoIqJemation arrangerrent on the

gt'Ol.Ui that it will comtitute a "taking" of LEes' prqJerty.2M 1re lECs' argurnns in this

regard are founJed upon a s~e, ert"OIEOUS factual premise: that they will be COIJl>letely

deprived of any corqJemation for the coos associated with tenninating~ traffic. As

severnl states have already foom, ']jf however, the LEes' premise in this regard siIq>ly is Irt

true. umer the NOOce, the LEes are free to recover all of the coos of terminating calls from

their own custoIrers, all of \\hom are awropriately charged for these calls siJx:e they receive

the benefit of the terminated traffic from the CMRS providers.ZfJ/ M>reover, it should be ooted

that "bill anlkeep" conterrplates anoffsetting ofthe lEe's am the~ provider's respective

2M See, e.g.., Pacific Bell ComreIts, at W. 82 - 87; Bell Atlantic Comrrents, at W. 8 - 9.

']jf See, e.g.., Washington Utilities & T1'3m. Conm'n v. U.S. West Conmmications, In;.,
1995 Wash. urc LEXIS 47, *76 (Washington Utilities T1'3m. Corrm'n, Ckt. 31, 1995)
("Washington Order"); 0r<U Instituting Ruletmking on the Commission's Own MJtion iIto
Cotqletition for Local Exchange Service, 1995 Cal. PUC LEXIS 788, *28, 165 P.U.R. 4th
(Cal. Public Utilities Comm'n, 1995) ("CaUfomia Order").

ZfJ/ Notice at , roo
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obligatiom to terminate calls on the other's retwork.ZlJ The LEe receives a tangible berefit in

return for {XIDlitting the CMRS provider to tenninate its traffic on the LEC rernork; the LEC,

in twn, is {XIDlitted to tenninate its traffic on the CMRS retwork. The COfilJemation to each

carrier, while different from the traditional OOII1Jemation the lECs have corre to expect, is ID

less tangible. A "taking" ar~nt, therefore, canoot staIrl.

B. IH::~ 011be Ptjjic Nicy 8eJEfits
<I ''JIll axI Kf.ep" Are Nm~.

In addition to challenging the legal basis for an FCC-nmxJated "bill am keep"

COIq)emation scheIre for CMRS-LEe interconrection arrangemmt8, the lECs argue that "bill

am keep" would oot advaoce the ~lic policy goals articulated by the FCC in this proceeding.

Several LECs assert, for exarq>1e, that cwrent rmrket contitiom do oot warrant iIqJosition of

a "bill am keep" OOII1Jemation m:xJe1.ZJY Oher parties claim that "bill am keep" will distort

the tmrket by preventing l.EOi from recovering costs from the cost contributor am that the "bill

am keep" treChanism is ecooomically irefficieIt.221 Still other lECs allege that "bill am keep"

will give rise to substantial adninistrative costs.3QI These argurrents sinl>ly are oot conviocing.

ZlJ Trere is substaItial evidfne in the record inticating that the lECs have refused to
COfl:1)ensate the CMRS providers for the costs associated with terninating traffic on the CMRS
providers I mworks. .see, e..g.., APe Conln~nts, at p. 4. Having actively refused to
~ CMRS providers for the~ services at issue here, LEe assertiom of a "taking"
of their prqJerty seem disingenrus at best.

7B See, e..g.., US West Comtrents, at pp. 3-15; Bell Atlantic Corrurents, at p. 10.

221 See, e..g.., Nyrex~, at p. 28.

?iJ/ See, e..g..,~ of the United States Telephore Association ("USfA"), at p. 21;
Nyrex~, at p. 26.

- 11 -



Frrst, considerationofcurrent rmrket cmlitiom clearly SlgX>l1S the inlJositionofa "bill

ani keep" corqJemation mxlel for lEC-CMRS intel"COl1lMion arrangerrents. The LEes

cwreItly are possessed of substantial market power in their local markets; even the LEes

t:l1etmelves do rot seriously diS{1tte this premise.:W When regOOating for interco~on to each

<Xher's retworks, the relative 1:mgaining power of the LEes ani 0v1RS providers is anything

but equal. Indirect contrast to lEC assertiom here, rmny ofthe COIllIreIlters in this proceeding

presented specific factual evideoce of alxJse by LEes of their market power.32/ Cellular

operators Wl3ffi1iatedwith LEes alsodocurrentedthe continuing struggle for fairinterco~on

arrangerreIts.33I Ant at least ore receItly established PCS system operator characterized its

current iIterconrect:ion a.rrangerrent as "flawed" ani "starkly asyrmretrical. "w The weight of

Jl/ Imeed, the LEes argt.llreItS on this point are limited to observing the~ of
fonml COfi1>laiIIs on lEC-CMRS interconoxtion arrangerreIts ani on asserting that 0v1RS
providers are "happy" with the status quo 00sed on gereral statetrents from such providers in
<lher proceedings before the Conmission. See, e.g.., USTA Cornrrents, at p. 4; US West
Cornrrents, at AJ. 22-23.

32/ See, e.g.., Cormist Cornrrents, at AJ. 4-8.

331 See, e.g.., Cornrrents of Airtooch ~rts, at p. 32 & Awenh A; Conast
Cornrrents, at AJ. 4-8. Several LEes point to the growth of cellular as "evidetx:e" that
problenE with intel"COl1lMion have rot lnnt develqJIreIt of that service ani that iIqJroverrents
in iIterconrect:ion (such as "bill ani keep") are mt reeded. S=, e.g.., Nyrex CoIIII~nts, at AJ.
11-13. These eotmrents igmre the docwretted history of these two groups with respect to
intefC.OIlreCtion, however, in which repeated FCC itterveItionfor assistan:e on interconrx:ction
was sought ani obtaired. Sirq>ly because cellular has exhibited strong growth does rot Irean
that lEe recalcitraoce on iIterconrect:ion rmtters has mt iIq)eded that growth. It also should
be re~nDered that lEe affiliates currently comtitute a significantly larger portion of the
Wliverse of cellular operators than in the early days of that service. M>reover, 0v1RS
~ far IIDre services than cellular -~ ofwhich are only rowetJ:ering the nmket.
These carriers - at least initially - are mt likely to possess the saJre bargaining power as
cellular carriers who have occupied their nmkets for SOIre titre.

W APe Cornrrents, at AJ. 4 .{j. According to APe, unJer its iIterconrect:ion agreetreIlt,
the lEe receives revemre from the PCS operator on all calls ani the PCS operator receives
reverue from the lEC on mre. Id..
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eviden::e presented in this proceeding as to currett market conjitions, therefore, aIll>ly SUAJOl1S

the inln>ition of a "bill am keep" corqJensation arrangerrett.

SecoIrl, cortrary to lEC WMIlings of distorted market signals, "bill am keep" will

preveIt the LEes from exploiting their market power by extracting above--cost: itterconrection

rates from CMRS providers am refusing to pay a eoII1JematoIy rate for their tenninating

traffic.~ "Bill am keep" best addresses the currett market inbalaoce by ~ing a

synllatica1 C01I1Jemation arrangerrett on the parties that, in twn, will emmage each carrier

to iIuease the efficien;y of its qJerations to reduce actual costs am to rmximize outgoing

traffic. Far from seWing the wrong ecommic signals, "bill am keep" will pr<Xect agaimt the

wrong signals that currently ermnate from above-cost intercoJ:JreCtionrates. Studies have shown

that the average in:reIrental cost oftenninatingtraffic at lECemoffices is $.002 permimte..J6I

MJst~on rates currently in place substantially exceed this cost am have dore so for

years; lEC e<nerm about recovering the cost from the cost coItributor, therefore, seem

~what disingenuous. In any evett, if actual iocre~ntal costs are slightly higher than

expected in the short term, 1RA submits that the irrplct on market signals will be less distorted

than those signals resulting from above-cost interconrection rates.

Third, lEC COlllllaitts as to the ecommic efficien;y of "bill am keep" focus too

narrowly on the short term. "Bill am keep" is ecommica1ly efficiett if (i) traffic flow is

roughly balmud in either direction; or (ii) actual costs of tenninating traffic are low in relation

~ In:Jeed, the eviden::e suggests that any distortions in the market are solely the result of
the LEes' ability to extract above--cost: ittercoJ:JreCtion (am other) rates from CMRS providers
(am other carriers) due to their substantial market power.

.J6I Gerald W. Brock, The F.comnjcs of Iderconm;tion: huetrental Cost ofLocal Usage
(April 1995).
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to the t:ramactional costs ofrreasuring ani charging for tenninating traffic.rIJ While traffic flow

may mt be entirely balmm at the present tiIre,38I the actual costs associated with tenninating

traffic are well below the administrative ani t:ramactional costs associated with rreasuring ani

charging for the tenninating traffic. M>reover, the value of "bill ani keep" will only iocrease

as the traffic inDalan:e begim to equalize.

Fmally, LEC claim; that "bill ani keep" will result in substartial administrative costs

lack conviction. SoJre LECs argue that there will be administrative costs associated with

iIq>letrentat:ion of a billing system after the "interim" "bill ani keep" IreChanism has been

phased wt ani that there also will be costs to transition from the cwrent billing systemto a "bill

ani keep" arrangerrent.39J While there may well be administrative costs associated with

irrPerrenting a different long-term system at the eIli of the interim period, "bill ani keep" is

far IIDre cost efficient than any other interim solution. The analysis as to whether to select "bill

ani keep" on an interim basis should mt be misdirected by focusing on the administrative costs

associated with the interconrection DJJdeI selected over the long tenn. Nor should

administrative costs associated with transitioning the systel'IE currently in place into an interim

system enter into the cost analysis, sm:e preswmbly these transition costs would be the saIre

whatever the interimsystemselected. The iIqJortant corrpuisonis the orebetweenthe different

Jl/ See Ex Parte Letter from RarlJall S. Colemm, Vice President for Regulatory Policy ani
Law, CIlA to Regina Keerey, Cltief, ComnDn Carrier Bureau, Federal Corrmmicatiom
Conmission, AttachJ:rm: at 1, IkenDer 8, 1995; See also Ex Parte letter from Robert F.
Roche, CI1A, to Mr. William F. Caton, Acting Secretary, Federal Conm.micatiom
Conmission, filed in CC UJcket No. 94-54, D:x:errDer 8, 1995, Gerald W. Brock, The
Ecommics of In1:ercoIm;tion: ItuetnUa1 ilit of Local Usage (April 1995).

381 There is sorre evideoce fonn PeS operators that this traffic balan:e may well be rmving
in the right direction. See, e..g.., APe Cornrrents at W. 9 - 11.

39J See, e..g.., Nyrex Cornrrents, at p. 26.
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interim systems umer consideration. Am there canbe m argwrent that the administrative costs

of irq>lerretting a "bill ani keep" system are far less than the administrative costs associated

with traditional cash-OOsed COIl1JeIlS3tion rrethods for the siIqlle reason that, umer "bill ani

keep", the intel'COIlreC1ing carriers will mt imJr the expense of rreasuring, collecting ani

auditing traffic.

The Comnission should resist LEe efforts to disparage the benefits of "bill ani keep" .

The Commissionhas astutely identified as a rmtter ofparannnt con::em the ermuragerrent of

cotqJetition in the local exchange nmkets. "Bill ani keep" protmtes this goal by foreclosing

one avewe of the LEes' ability to abuse their rrmket power to the detriJ.rent of cotqJetitive

advmxes. Accordingly, 1RAurges the Corrmissionto stay the comse ani adopt, on an interim

basis, a "bill ani keep" COIl1JeIlS3tion mxlel for LEe-CMRS interconrection arrangerrents.

C. 1RA Agrees 'Ila "BH mJ Kf.ep" Smdd Be AvmJaIieAt. RiP; <l1deu:om1im To 11E IOC Nebuk

:Many~nters questiored the Corrmission's ptqJOS3l to require "bill ani keep" only

for tenninating calls at the lEes' enl office, arguing that "bill ani keep" should be available

at any point of interconrection to the LEe network - whether it be an enl.office or a tarnem

switch.4OI According to these parties, this IIDre expansive fann of "bill ani keep" is recessaIY

to accurately reflect the parallel, co-carrier relationship between lEes ani CMRS providers.

TRA agrees with these COIlIIIrters that the sarre considerations justifying application of

a "bill ani keep" plan to the LEe enl offiee-to-subscriber link apply equally to the entire

401 See, e..g.., Cormlst ComI~nts, at p. 22; Cox ComrreIts, at p. 31; MCI Corrnrents, at
p. 4; AT&T Corrnrents, at p. 11.
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terminating path.W IT CMRS providers ani lECs are going to fuoction effectively as co

carriers, they should be subject to the sarre burdem ani receive the sarre berefits with respect

to their retworks. To the extent: that "bill ani keep" is limited to the em office only, the LEe

~on arrangerrents would have two conpJrents -- the first corqx>rent (em office to

subscriber) goverred by "bill am keep" ani the secon:l C<JI11lOreIIt (switch-to-switch or switch

to-em office) goverred by access charges. CMRS providers, by contrast, would be entirely

wxler the "bill ani keep" portion of the CCJIIllemation arrangerreIIt, even though they provide

analogous switching ani transport services for lECs. UnJer such an arrangerrent, the CMRS

provider would be required to pay substantial SlJIl!l to the LEe operator, but the l.EC would pay

Irthing to the CMRS provider. This result would unJennire the purpose for adq:Jting "bill ani

keep" in the first place; accordingly, the broader awIieation of "bill ani keep" is WdIl'anted.w

D. DE IdemnEdion IWes In 11is~~d

Ar:dY To All Q\WS SeniC15 Wtb1\m-~ TntIic Flows

fu its~nts, 1RA urged the Corrmission to apply the itteI'COIlreCtion rules adqted

in this proceeding to all CMRS providers in order to emure that the berefits to be derived

thereun:ler are equally available to all services subject to the sarre regulations.~ As a

W This position represents an evolution in the position taken by TRA in its opening
COIIJrents. See 1RA ConIreIi:s, at p. 6, n.S. Having reviewed the COIIJrents on this issue,
1RA lDW has a greater appreciation for the fact that the reciprocal obligations extem to the
entire tenninating path.

41J TRA also agrees with tiDe COIIJretters who argue that the costs for dedicated
transmission facilities between CMRS MrSOs am LEC retworks should be shared equally by
the LEes ani CMRS providers. See, e.g.., Airtouch Connm:s, at p. 9; APe CoIntrents, at
pp. 7-8. Such sharing would reflect the fact that subscribers from both retworks berefit from
these facilities.

~ TRA ConIrents, at pp. 14-16.
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cooceptual rmtter, however, "bill am keep" only works when there is a two-way traffic flow.

To the extent that a }Eticular seIVice gererates ore-way traffic only - as is the case in certain

narrowOOnl CMRS - "bill am keep" would rot be apptq>riate sin:e it provides 00

eotqJenSation for the costs ireurred in terminating calls.<W For this reason, TRA agrees with

those COIIlIreIlterS urging the Commission to limit "bill am keep" only to those corrnrercial

IIDbile radio services which are capable of carrying two-way traffic.~

The Commission has recognized the itqxJrtaoce of assming the ability of CMRS

providers to interconrect to LEe ret\mrks on reasonable terms am confi.tions. In order to

achieve this objective am to further the JXlblic interest goals umerlying this objective, 1RA

submits that the Corrmission has anpe authority to adqJt a "bill am keep" policy for

intel'COllreCtion rates between CMRS providers am lECs. TRA urges, therefore, that the

CorrmissionadqJt the "bill am keep" stamardon an interimbasis, muxJate that the states awly

the "bill am keep" corqJensation stamard in carrying out their Section 242 review process of

<W New Par argues that trese rules should rot extenl to resellers of CMRS bxause they
are rot facilities-OOsed carriers. New Par Comrerts, at p. 28. Many resellers tmy have
their own switch am receive LEe terminating traffic directly irio those switches. These
carriers are emitled to the berefits of "bill am keep" to the satre extent as any facilities
based carrier; 1RA therefore urges the Commission to awly any rules adqXed here to such
resellers.

5=, e.g.., PCIA Comrerts, at p. 11.
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all irterconrection agreetreI1tS, am apply the rew rules adqXed in this proceeding to all

~rcial rmbile radio services capable of two-way conm.mications.

Respectfully submitted,

~1D'JS
IlF1+J I FRS~1IO'l

:March 25, 19%
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